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EINDINGS OF FACT and OpINION

Tbls la an appeal frorn the asseesuent of corporatlon franchlse te.xee

for the calerrdar yeara l9l*8r 1949 end I95A. It ralaee the questJon vhetber

the petltloner w€ts ongaged ln bnrelnesa 1n the Dtetrtct of Colunbia durlng

sucb yearo wlthln the neanlng of Sectton 4(h) of fltle I of the Dlstrlct of

Col.urnbla Incoroe anri trbanchlse Act of Ie{1, as a.nerded by the Act of l{rty 3t

1949"

Rlndlnes of lbct

The prartles hereto bave otLpu.'ated, antl tbe court flnds ae forlorrgr

nlt ls hereby stlpnrlated and agreed by and betveen the
pa.rtlee horeto, @ thelr respectlve attorneya, tbat tbe foLlovtng
facte shall be talen-aa tnre, provlded hovever, tbat tbls stlpuri-
tlon shall rct preJrrdlce the rlght of .elther pe.rty to introduie
othe:' and firrther evldence not lnconslstent r.Lth tbo facts bereln
stlpulated.

I .
trThe petltloner 1o a corporatlon organlzed arrd exlettng under

tbo larra of the stat€ of Delarare, rlth 1te prrnclpal offlce at
50/+5 Iilshlre Bou].evard, Ioo Angeles X1 Callfornle.

IT I .

n(a) The notlces of assessment rere dated M,ay 29r 1952r aud
trrre coplee of sald notlces are attached to tbe petltton &g
Drhlblt A.



n  (b )
fI, vere
).952.

The tax
pa1d b1'

and lnterest t lrereon, as itenlzed ln paragraph
petLti-oner under proteot ln rrrlting on Jun€ 6,

IV .

n(a) Petlttoner vas engage<l durlng the yeare lrrvolved ln
the pr.oductlon ard eale of a rnrmfs3 of dairy products, m1Ited
nl"lt end dog focd. The pr!.ncl"pa1 product naterlel to tb.l-e ca6e
ls Carnstlon MLIk, an evaporated nilJc sold Ln c&DE. For con-
venlence ln bandllngr tbe c&nE are ln turn packed l-n eardboard
cartong cont,alnlr€ /nB ears eacrhr elther ln elx ounce or four-
teen and one-half ounce gizes.

r(U) Petltloner had no nerufactrring plant ln tbe DlstrLct
of Co}.unbla durlng tbe yearo tnvolved. Host of the uerchandise
sold by potltloner to custxlners ln the Dlstrlct of Colurnbla r,ras
produced 1n petltlonerts plant at Clarkstrurg, lJest Vlrglnla.

n(c) Petltlonerts totsl sale6 during the yeara involved,
petitLonertg sales to euetonere ln the Dlsbrlct of Cohunbla,
end petltlonertc net ta$eb1e lncone ls as followa:

t(d) PetLtLonorrs sales to sustoners ln the DLstrlct of
Colunbla durlqg the years lnvolved consleted of galeo ln car-
Ioad lots and leeg tlran carload lcts as follorrsr

Total
Year lgfes.
rgtB $19/+rO31rl.B4
rgl+g L76r?l+2ryn
1g5O t86r?531855

Sales to Cust Eere
1n

Year Dlrtrlct of Colunble
Btr 

-Tr,oar;oo
r9/.9 1r178rlo0
r95O 1r2L5r60o

Salee to Cuetomere
1n

Dictrlct of Colurnbla

W
1r178rl0O
1121618OO

ilet
Taxable
Jneone

|7 rz97 r1gy
7,772r3r3

t2ro32rTl8

Sales ln
Leas thaa

Carl-oad Iotsr
W,l;4---

290r5rO
29Lrr78

$76trrll,t;

Sales ln
Carload

Lota

881r5fr
g25r6D-

'l It ls estt-nated by petltloner that 56 ot less tban car-
load sales vere alLocated to apeclflc custonera prlor to shlp-
nent and plcked up bf the custorners upon arrl-rnrl.!

In addJ.tlon to +.irs facts set forth ln the foregolng stlpd.atton, tbe

lbilovJ.ng facts are found bg tbe Bourtt

D:r ing the three ta:re"ble years here insolved the petltloner naL'ntalned

a branch cr dlstrlct offlce ln Bal-tl-nore, l'laryland. The dlstrlct ol geo-

g::aphlc area pertatnlng to s.tch offlce rias Xaryland, Dlstrlct of Co1unble,

four countles l"n Vlrglnla, elx couxtles ln l*est Ylrglrda and one county !.n
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Pcntrsl '). 'r 'ania. /.t a.Ll t1$es durirg thc taxrrble ;iears lnvolvcd, t irc petlt ion-

er lr. i ' ,r, 'o represents.tlves es:i6neC to the Dlsbrict of CoLunbi-a, t,he rtterrj--

toryrr cf otre belng tlre nortlr or northreste::n 1r,rrt of the Districi of Col:rbia,

Montrlomery County ln l'{ary'}aryi, end ielrfex anC Arlhgton Oountles in Virginla;

anC the nterritory! of t ire other representative belng the soutJrert 'r or sou'uheast-

errr i)art of the Distrlct, Prince Ceorges Countl '  and the other counties ln

Southern l4ary1and.

The prinary <iuti 'of the represe:rt:.t ives:,:rs to promote sales, pri.ncipally

iry' checkjng the petlt lonerts proCucts on the rete-i l nerchentsl chelves to see

that thc; ';ere l:ept fresiL and unspoll.e(i, :nd to arrlng. and suggest arivertls-

ing i i:p1ay:; for the purpose of lnduclrrg and j.ncreaslrg the sa1c,s of the petl-

t lonerls nroducts. In addltlon the represe:rtativ,;s di,d sol-lcit and teke

ordels frorr the retei] nerchento ol groceyJ stores, cnd frorn Jobbers and

otl:r,r custoners.

ltrcn an1' such order r, 'as t 'eceived by t)re representative from a retri l

: r ,e : 'c :h: r ' . t ,  hc n. : l led i t  to  the Dlst r ic t  o f f lce in  BsLt j - I r rcre,  uhich in  turn

tr. '^: ' l :ralttei t ir<' ordell.c that Jobber In l lashLngf,on sefectei try t lrt. rete.iL

rr.lrci: lr:tr if an;. ' sucll selcict-:.on iri ld beerr rmde or sugge:ted, and, lf not, tben

tc,  a jobbe: ' i r :  i lesnj -nt ton selec ie i  by the Bal- t inrore of f lce.  Thc Jol .ber  then

i i1 . l  r - .c :  thc c: :c1er  f ron h ls  s tock,  h i l led the:r ,e l 'c l :ant : r r ,d  col1cc ' ;e i ' t  lc  r : r ice

rr I tirr-. ;:',ercira.rdlse .

Freqrrcntiy the rc;res(.;,tatlves in c,rrrJ' inta out t iro datj-cs Lere acconipc.nir 'rd

tr; t.he District l,tanager, and a'" t lmes Ly tire Supcrrrisor, toth cf vhose olflces

rcre i ir IJaf +-irror'e.

i r t  no t ine r:ere t i :ere nore t lrr-rr tuo re ; ' rosc : ) ts t i ve : ;  as l l I r r r 'd  to  t l :e  D is -

a  r r tu rnovorn  ln  persomel -  o i  the  reprc -t r i c t  c , f  Co l , ru .b ia ,  Therc  r , ' : : s ,  ho i ;c ' . ' r r ,

sc ; : l : l t i ves  : ' .nC seve, ra l  persons  uere  sc

i  n , '  i  h r  1 i r r r . , -  {  r r : - n i r -  n  r r n e r q  I  n r r n l  r  - r l  -

t r i c t  o f  Co lunb ia .

n n n l n v ^ r : . r r  l . l . o  i ) ; s l r l c . t  o f  C o L u m l l i : ,  d u r -

0 , "  such th r r :c  i .e i  e  :  cs lc ic : ,L :  o f  the  D is -

?ire rcrr rescntet ives v is i ted 'L l ie  5el t j . rnorc of l ' lce one e or  twice a i ront ,h.

Ccntact  t ,c t r ,een then lnd lhot .  o f f lcc Letr ;een:ur : l r  v lc l ts  rn: ;  n t i r r t : in t i  ty  nnl l

.,: '  r. i .-It.:r 'u;,. the Disirict i ' lane5cr', : ::d occasicnell i- L.; '  tel e;-hsx" crr11s tn

tlrr: ir hcncs. Represerrtr.t ives i lncle c.rl. ls to B:,,1i.Lrr':: 'o of f lce froi;: t^hr: j.r hornes.
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I i icit reprcse:ntative w&s furnl$hed rrit)t a-n r:utonroblle vhicl, wa:; I e,pt by

hin at hls home, :nd uhicir ."2.:; re;' lst.ercd a1d licer'sed in the Dj-strj.ct

of Collu-ble, in tite neur: of the netit lor:er.

The pertit lonerls tre.nsactions, other than those ultl i  ret*11 n,elchants

as abcve detalled, were cf three klnds or clesses, one invoJ.',- i lg carloa4

shilrr:er.rts, and trro lnvoJ-vlng oi. rei.atlng to b_than -Sgrlglg_shilggiE, or

r rpog),  cerrr .

Ti:e rnechanlcs of a carload siri.trnrent ','c!c i:s follovs: The trnnsacticn

r,'e.-. r,ith a large eustomet', such as a cirein store or iarge jcbbe:.. The

custoner slgned an crder speclfyirrg the types of rnerchr"ndise roaking up the

ci:rl-ord J-ot, r.d.th shipplng lnstnrctiors, incluiing a statenel:t t}:a.t, delivery

l:e r:ade a+, customerts werehou:e in the District of Colurcbia, ::nri undcr te:rcs

rrr:cl coru.l j-t ions tl iat thc petit loner essurned all r lsk of loss or CamFge prior

to::assegc cf yrropertl ' , cr t lt le to custoncr lt customerfs r'rarchousc, r^i-th

f re lght  t .o  be paid t1 'pe+. i - t ioner .  Such order  res e i ther  nal leC b1'custon.r

tc ' " i ,c  l ; l t imo: 'e  of f lce of  pct l t ioner ,  or  procurei  by ro1 '16 '5cr te- t ive: :nd

-at-f-..cr r '1'h1m to r&1t1more. l lo representative h:.d eny ' 'utltorlty to appasvs

- r  l c ce ,p t  o rde rs .

I  copy I  t i ,e  or ier ' l ips t t ren nai lec l  +,o the pr inc l1r .1 o i f icr :  c , f  pct l -

t i r . : , . ' l '  j . r ' .  Los. I . l tgr ' - r 'es,  ( l : - . l i ior l ; ie  for  r -ccentence e3 to crr rCi t ,  ar .d r :va l l -

acrJ i t . ; 'c i  t i rc  pncCuct .  I f  acct , l ted,  1ns, t , : ' r tc t*o: :s  as to shl l l r r r 'n t ,  c tc . ,

' ,;cr'r: ser..t to the iretlt lo:rerts plant in'VleSt Virginlr^;,tri an acknowledpent

of thc order, inionidr6 the customer that thr-'cerload shiprncr:t r+as to be

uu-rdc frcm Clarksburg, ittest Vir'6in:ia i. i l t s.jnt to custpner. The carloaci r 'as

thcn shj.pl-red, I ' .0.P. i ier:hington, r,;tr) i in involce '*as r;a1r crj to custon:er from

ti;c, p1:rr,t in Clarl isl. 'urgr west Virginic . Thc invoice, in edoitior. to str.t lrt8

the r*cuntr  sh ip1.1ng infa: r r .z t io t ' - ; . - : .d  1, l te  - r -11:e,  c : r r r i l i  1 , l ie  foJ- .1r i , i rq ' :

nCr-i.ll'lil FOtt LOSS Cll. tLl'ILcll lruST BD
iiil{)iiTlD l'C CLRI$-TI'lr CC,nei.lY m.itDIl?ILY
J iiD 3E SU:;POP.Ti]D P,T OFJCI]'IIL BII,L OF L.dDI}IG,
IN-!:IGFT BII,], AND CT.PSINII.q O.I.& D. PJ']?OFf,.T

Tlre c-arloac shipoccnt v' 'as delivercc to the clr.stotucrrs ttarehouse. It rras

shipped on a Uniform Bl11 of Ladlng.
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The nrost funpo:tant crrstoner of i lrc petlt j-orri ' : ln the Distrlct of

Coluunbia to r.'hom cerlor:d shipnents of nilk r+ere nade uas S"r.fer.e1- Stores,

Tnc., a large chaln 6r'ccerj 'store eonlx:ny operr.t lng urlnclpally ln the

District of Colunble-, and for conveniencc herelrrefter referred to as nsafe-

vay{. Sales of its prooucts by the petltioner to Saferray <iurlrrg the taxable

years here lnr,.olved represented in emorrnt flft;'-flve per celtpm of the

total sales to cwfourers ln the DistrLct of Colurrbia. No solicitor or other

recresentetive cf tbe petit ic'ner plcked up or secured orders fcr petit icnerro

proi.ucts froro safer'ay. Al} of such orde:.s fr.on gafer^zy vere rla{'led by it

tcr t::c petit lonerrs Baltlnore offlce whlch, i-n turn, transcultte{ the orders

to pet:t lcnerrs Los Ange)-es offlce, whlch latter office ciirecteci delivery

to Safere.y. Such orde:'s 
"u." 

ssi 'Jled h'.Saf',r,zj ' tpo or t l;ree ti_ures a

rnorrlh. Once a rnonth end ofte.-_er, at t ines, du:-ing the taxable ye3rs

Iiere lnvolved the supervisor or the Eanager of the Baltfurcse office,

both of shon reslded cutside the District cf Columbla, came to tho Dts-

trlct of colurcbla and ceIled upon l'{r. M. P. Thorr,as, the buyer of safer,ray.

The prrprcse of suclr vlsits vas to stlnulate and lncrease the sale of

petit io;-.crlc proCucts by Safeway bv creating good personnel relatlons

r,1th SafeLra;', ass1.sting or advlslng it 1r promotlor: progre-ms, such as

1 . h n  r i { : r r l : w  n '  l t . c  n r o r i u e f . q  r , , d  f . } - n  d i s n e n c { r r -  o f  r n e i n p n  f e r t . r r r i n ov r  r L v r P v . _  r v e u L ! . 4 r L

the use of petit ionerrs mJ.1k products, whlch pro6rirr.s occured four or

i ive ti:nes a Irear, and 1n Ctscusslng and arrenglng advertisirrg, and

the l - lke.  I ione of  the sales of  pet i t loner ls  products to = ' in f r ' r , : ; -  1 : r

the Distrlct of Colurnbia vere seciued, negotlaLted or effected by arlf

reJ)rcsent€t ive or  branch of  the pet l t toner  loc l ted 1rr  the Dist r ic t  o f

Columbla.

In addJ.tion to snl-es to Saferz.r-, thcre .. 'err: ss1es tc custont-.rs in

the Di-strlct of Oolr.r- 'nbia on crders n:l led t5'such cr:stoners to t. l:e

petit lonerts offico ln Ba.l-t lmore. ?hcr:e is no e'"-Ldence bo,-,rlng p6ttl

such orders cr uco^'l the method of thel.r proc\rrL.nelt and no fln<llngs of

fact ca:r be ro,ade rcgarding t,he sa-uic.
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Tr,e urtrrst cllons ].Itvo.l.vlr€ less ttran carloec r,hlpnc'nts, sonetfures

ur.irco 41.'r 'or car6! lt€re ol t!, lc types, narnoly, (a) those allocated to

speclt '1c customers, and (b) tbose r.{-th others, prlnclpally conunlssorles

snd tire Ilko. l l l th respect tc the flrst ty>e, the neclranlcg of such trars-

sctlon wor.e as follovs: The reproeentatlvo sol1c1ted and obtalnr-,rl nn orcier

front a ctustomer. Such or'der ste.ted that the rnerchendlse covered by the

orCct'heulc bo shlppod tn tlre next npoo] car!, or on a cet.tatn date. The

order r,ra:: eetrt to tho Baltlnoro offleo, virlclr ln turn sent t lre order to

tbe Ios Angeles offlce for credit approval. 1{hen accepted orders froro

!.Ieshlngton accuru.l-ated in qrr'antlty enough to have fllleC a frei-ght cer,

apl'rcx!&"te1y, the Ios lngeJ-es offlce sent instructio:e to the Clar}:sburg,

ltrest Vlrginia, plant to make up the lpool ci:'r!. .iuch lpool celr had to

conl;L:-n at least 710 cases, and rnost, if not al1 ln-stsnces, contained nore,

*nutuuing b n,Jlntler of eeses ln addition to those covcred by tbe orders,

nrL].(,!r d.u(latioru-1 cases were destlneC I'or conslgnment ln stDrage for use ln

a trun:,-,,:trcn herelnal'ter to be descrlt 'ed. The npool cart vra-s shipoed from

Clart:sburg, Uest Vlrginia, to the varehou;c of Natlonal Tnrcl '" ing & Storage,
i l r r sh lng ton ,  D .C .  ,

Tnc., 1/n35 New York Avcnue, l lortheaotr,/ ' lhIch unlogdecl sucl c;.r ' 'no pJ.aeed tbe

r . o n t r r r i . r  l n l l r r d J l s .  f . " ' r r  e o n s i p n o d  e n s o <  i n  q i n - r o t .  f ^ -  d o l 1 V C : - ' , ' U n d e f  a nu v r r u (  r l v r ' r  f , r l  r q , r r r t r  t  r / ,  J

cr l l . rCemenl  be tveen th r  pe t i t ion t ' r  , :nc i  Np^ t io r r , r l .  Tnrck l r :g  &  Storcgc ,  Inc .

As  soon as  the 'upoo1 car t  le f t  C la r } :sburgr  the  Ba l t i -n ( ) rc  o f f i ce  ln .s

nol, l t ' ied. The Balt ln,ore off ice thr:n gent lnvolces tr;  eeci,  custoner coverir)g

t l tr : i r  rcspecti .ve orr lspg, .- ind at t l rr :  sa-nc: t j . t ' re scnt a trr '1r.ase shoetrr tO

. la t rc r r . r '  .LnrckJng t :  -q to reger  Inc . ,  r .? r ich  lns tn :e ted  or : ru thor j - r .ed  l la t l cna ]

Tn ick l r :1  &  Stor ' : -ge ,  1nc"  to  de l l ver  to  t l v :  c t rs tz . - rn ,c r ,  v i ren  ca l - led  fo r  ty  the

cif ;+-oi 'r  r :r ,  the qrranti t ies cf cases coveror,r by t l- .el l  r ls-rcetlvl  o: ' iers, U_ri:n

r " . r , : c . ip t  o . ;  thc  t ' r c l -ea . : ;c  sheetd  l la t lo rn . l  Tn lck l r .11  & Storage,  fnc . ,  a lso

r !3 t r r rco  r l )c  c r . rs toncrs  th .1 t : - t  hc l .d  t 'o r  t l te l r  accor rn t  and da l l ver l  the

qLr: ' i1L-1r1,) ol ( I i l . : ie-s uover eu uj- Ltr€)1r respecttve orders. upon suctr noti f lca-

u.t-r i l r ,  ulrF) custoner.S plclced up the c-eses at lhc rrarei,ouse ol N&tloml

Tn lckrng  & Dtx ; r i ige ,  Inc . ,  r .n r l  t rgnspor fcd  thcm ' "o  the l r  es teb l l shren ts  ln

therr o'"'n truci:s.



Thc other tlpe of transaction involvlng I ess thrrn c::rLoad bts arcse

irr the mqnner foltovlng: The petlt ioner hed several- approve(. cusroners,

mostly armed Sorvices conra1s..;aries, r^' irose stor:.ge faeil i+-ies vere rlnlted,

or who for one reacon or another did not order cs.ses cf the netlt i-onerls

products ln large qurntltles, such as the cornnrlssa:.ies of tlre Marlne Bgr-

raek-s, Fort Be-]-vo1r, end the l1kc. As stated above, 1rr most less L:ren

cerload shlpnents or lpool cargr there wele a rnuni>er of e>:cess cases cf

petit icne:-ls products del-ivered to the r, 'eehcuse cf l laticnrl Truckir6 &

storage, rnc. such roerchandlse'*es set aslde to take care of the orders

o"i the g6mm'l 554rw t11oe of cugtoners. Tbe corcnissary sent the orrler to the

Baltinorc office and tint offtee directed the l ietloru-l TruckJng & Stcr:.Eer

r:rc. tn withdr,'rw frcm sLclage the nuraber of casos ccvererl by the order,

;- '.nC b del-iver the seme to the customer at t lre custonerts place cf b.rsiness.

Drrind the three tarcnbrc 1'oars here involved, i lre petlt ioner h:d in

stor'1ge in Lhe ulstrlct of Colunbia a substantlal amount of mcrchaxij-se.

,icecrlla; tr tha pcrcon'rl oroperty L:x return.: f l" leC b1'1t fcr t]:e fiscal

y":rrrs ended June 3A, l9/,9, I95O, I95) and 1952, tire petit loncr. had ner_

eh rndlre in slor:ge ln the District of Colurnbla for the rnonths ud of

tr l.lirrc h
" i  ' )ra-L
t' ilay
tt  iun,,
rr Jul-w

+  i r . '  r r -  l  , r o  i - ' i  I  n r  - i  - '. . .  .  - . . - , ' * . d :

l::l i{ont}r ,llt.q4!
I9/r8 J;.nurry $Lr)l'/r.75

I' Febru:ry- Ir73/r.25
2,266.50
2t?'53 '2O
5,529.N
Ltlr9o.LO
tr1667.o/r

n . 'Lrgust  L0,0 l -5.81
" Seotanber 51397.N
It 0c tol.er ).199/+.77
'r l ioveml-'er 

'L,zffi.99
t' Decenber /rrB7I.73

L,)L9 Jannary 131937.67
" Febrr:.ry 7 ,967.3I

Ye"-I l.lontir i,r__rqn!
I9/.9 JrLy i6,39?.7/*

tr /-ugust 8, $3.I7
rr lr:r+"oi:rbcr 6 rTd.95t C,icfci>e- 9 1382.33tr l lovenircr 7 ,2L3.gjrr f)r:cenLrer I,L76.W

L95A Janrrr r '  / ,1163.56
r Febnrary l,r27/.,.13
" March 5-1926.T7
n ! .pr11 2,663.72
n Vr^y I . . ,99/+.58
o June 2r%O.72
o Jnly lr)38.97
r  - ' .u . r rs t  2! r )36.ry7
n Septenuer IJr  471.2
rr Oct<rlrer 13,1122.65
n i,loveil rer I,6?-2-.25
n I)c.: e$ber /-55.57

Jrugust 25, J-952.
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Tir is oroceedlng rras f i led on



0plnion

Thls proceedlng lnvolves the val,ld1ty of corporatlon francblse taxes

assessed agalnnt the petit loner for the prlwilege of carrying on or engag-

1ng ln hrslnees vlthin the Dlstrlct of Coltrobla, anC of recelwl.ng lncone

fr.on eources vltbln the Dlstrlct durlng the cal"endar yeer6 19481 19/.9 and

1.950, unde: SectJon 2, Tltle WI of tbe &lgtrlci, of Colunbia Income and

hanchlse ?ax Act of L9l+'l (t*l-tSlla., D.C. Code, 195I Ed,)n vhlch provldee

the follovlngt

ISEC. 2. fiPOSITION AND F.ATE 0F TAX. For the prlvllege
of carrylng on or engaglng 1n any trade or hrslneao wlthln
tbe DLstrlct and of recelvlng lncoue fron sources vltbln tbe
Dtstrictr there ls'herehy levled for eech taxable year a tax
at the rata of J per centun upon the taxable lncone of every
corporatlon vhetber dornestlc or forelgn (except those erpreeoly
exenpt under tltle II of thla ertlclo.).

Sectlon.l, of ttt le I of the Incone ard lranchiee Tax Act, aB amended

by the Act of l{qv J, I9/rB (1.7-I551c (h), D.C. Code, l95L Ed.), deflneo

trade or buginess aa follovst

uSEC.4. GENEML DEI'I![tTI0NS.-psp tbe purpoaes of thls
artlcfo anq vherever appearlng herein, 'rnle65 otberrrlse
requlred by the context*-- 

* .l
il(h) Tbe vords rtrade or h,rsLnogel lucludo the engaging

ln or carr5dng on of aqy trade, buetneos, profesalon, vocB-
tlon or call lng or cemmgpslal actlvlty ln tbe Dlstrlct of
Cohunbla; * * + 3rr>l{gggr holgever., Tbat the norde ltrrrde

or buslneset shal1 rpt lnclude, for tbe purposes of tbls
artlcle--

n(1) Sates of tanglble personal property vhereby t1tIe
to such property paesec sltbln or rltbout tbe Dlstrlctr bY
e corporation or unltrcorporerted buelness vhicb does not
physlcally have or roalntaln an offlee, r+erehouso, or otber
place of buelnees ln the Dlatrlct, and vhlch has Do offlcert
agent or rep:'esentatlve hsvfug an office or other place of
braslness in the Dlstrlctn durlng the taxable year; or

o(Z) Sates cf tanglble personal property hy a corpora-
tlon or unlncorporated tmslness vhlch does not nalntaln an
offlce or other plaee of buslndso ln thc Dletrlct and vhich
bas no offlcer, agent, or representatlve lu the Dlstrlct
e:<cept for tho sole purpose of doing buslnees vltb ti ie
Unl ted Stateor  + r$ r r r

l-ron the foregoJ-ng lt wlll be seen ttrat the tax laposed on corpors-

t lons le  an exclse tax.  I ts  measure 1u l tbat  por t lon of  the net  lncome of

the corporation and ullncorporated buslnees as 1s falrly attrlh"ttable to

arly trede or tmslrress earried on or engaged ln vlthln the Dlstrlct, and
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( r )
such other net lncone as ls derlved fron sourceg rrltbln the Dlstrict 'u

Provlslon for alfocatlon ard apportlonoent ls found !n Sectlon 2 of

l it le X of the Incone ard Franchlse Tax Act (4,7-1580e, D.C. Code, 1951

E d . ) :

iSEC. 2. AIJ,OCATION Al{D APPORTIONMENT. -- The entlre net lncorne
of arry corporation or unincorporated blrslnesa, derlved fron ary
trade or bnelness csrrled on or engageC ln vbcJ-ly vlthin the
Distrlct shaII, for the purposes of tids artlclo, be deened to be
fron gources rdtbln the Dlstrlet, and shall along rrltb ctber
lncc;oe fron oources wlthln the Dtstrlct, be alloeated to the
Dlstrlct. If the tracie or tmsi;ress of auy corporatlon or un-!n-
corporatod buslnees 1g carrled on or engaged in both vlthin and
wi.tholt the Dlstrict, tlie net lncone derlved teerefron shall,
for tile purposes cf tids artlcle, be deened tr be lnccme from
aources slthln and rrithout the Dlstrict. Lrhere the net incone
of a corporatlon or unlncorporated buuiness ls derived fron
souroes both slthln and wlthcut the Di.strlct, the portion tbereof
subJect to ts.x under tble article shaU be deternined under
regultttlon or reguJ.atlons preacribed by the Conrnlsslonerg. The
Assessor ls authorlzed tn eaploy ary* formula or fomul{ie pro-
vlded ln argr regulatlon or regulatbn: prescribed by Lhe
Corunlgsloners under thls artlcle which, 1n his oplnion, should
bo applled 1n order +,o properly determlne tbe net lncone of any
corporatlon or unlncorporated buslness subJect to tax under
th ls  ar t lc le .n

Pureu,ant to the foregclng section there were adoptcd tbe followlng
(z)

regrrlatlcns pertslnlng to nllocatlon:

n.Sec. 10-2 (d) . j.ncogdfo.e-lfde*_qf_E{s_1-qe-sr.. * * *
IJI the trade or business ls carrlod on pa.rtly wltir in and
partly rrlthout the Dlctrlct, t lrtt portlon of the gross lncoioe
from trede or buslness tc be apportioned to the Dj.strict
shall be deter:nlned ag follo'ns:

n ( r ) -I-qq oee- _f rog -gql-q s- -q{ -t+-4g&.LS.,p-e_1o-o-rya I e r-gpg1ty-.
ae lv'here grrso lncono for aqy te*able ysar ls derlved fr,rn
the nranufachrre and sale or purchase and sale of tanglble
perscrurl propertyl tho portlon thereof to be apoortloned to
the Dlstrlct shall bo such perceningo of t.he total of such
grc66 lncone as the Dlstriet eales nade durlng suc]r Lexable
year bear to tbe total salee nlde ovel:rwhere durlng sucl:
taxablo year" For the purpose of thle regulatlon the phrase
lDlstrlct salosr shal} noan the gross rocelpts fron aII sales
nsdo whlch nere prlnct,oally securod, negotlrrteC, or effected
b;r owners, euployeeo, sgento, offleers and branches of the
ccrporatlon or urL{..ncorporrrtad buelness located ie the Dlstrict;
anC the phrase lbot,1} salest sh.rl l raean the grosr: recelpts
f ron a l l  s31cs.

(fl 
- -s 

J". tro-n1'r- 
-r 

r t r 
"-fr' 

b.-7.- 
-r-n 

c o n e " 
na rr.tc-n iJ" 

-rii 
I 
" f ,( l r7-r5E},  D.C.  Ccde,  1951 Ed.)

(2) Paragluphs 13-9OI to f3-916a, C. C. i l . }tstrlct of Coltunbia
Tax Reports.
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fn  the pet l t ior :  f . i led ln  th is  proceedlng the: 'c  are founC t r rc  ass ign-

ments of erro.r:. After lhe heering the oetit icn uas arne::Ced to incLude

a thdrd assignnent oi error. Iroru the brlel ' for t l:c petlt lorir:r it j-s

taken that tfre thlrd such assigrnrent of error ls nox ab:ndoned. The

fir,st :.s:i;.-;1Der:t of err.c.r ls as follols:

tra. The Jlssessor of the District of Colurbia incorrectl.y
de'"ercdned that Petltloner was e:'rgageci in business in the District
of Colunbia durirg the cal-endar year.s 19/18, 19/*9 arcl i950.n

Tlie petit ioner is a corporatlc)r. enga6ed in thc manufecture an:i

sale of csnned m.J.1k end klrnired products. P.ecei:ts fron tire eale of

iLs products to custorners ln the Dlstrlct vere suLst:ntlal durlng the

tuxaL,le i'ears lnvo1ved.

.t t all t imes durlng the threc texable years involved thc petrtiorrer

ired assigneC to ti:e area ln vhich the Distrlct of Colunbla ras lncl"uded

t'.;o ernpl-oyees, whose prlncipal dutles vere to check unoir the conditlon

of the petlt ionerts proclucts s8 to freshness and the 1lke on the shives

of i is cu-gtcr,rers, to arr{,.nge sa),es dlsJ>1rys and othcnrise to stinulat.e the

sal.e of lts pr:duets. Such eroployees ns occr'sior'r 1,-resenteci itself took

n r d c r q  f o r  i . h , .  n c t , i  f . i r n n r l F  r r r n d t t n i n  { . r ^ -  - * ^ ^ ^ F ' .  - * ^ n a -  A r r r i  t h . :  I  l k C .U I  u s l  J  l v r  l ' v  w r  u r !

l luch orders: \,,ere transnltted tc Ilslt lnc,rc, Marl 'Jand, r;):ereitr r 'as loc:-^tcd

a branclr oif lce of thc petit loner. Fron trat bre::ch office the onlers

r:c:'e transsdtted tn petit lonr'rrs Jobbe:'s and vhol-esaie houses 1n the Dls-

trict of Coiurbla:;o e'; to perrnlt such Jolrirers ani uho,]-e.s;r,]ers to fi l- l- such

orCe::s fron the stocks rdrich the Joblrers ar:rl uhol.esalers h:d acqui-reci frrcm

t i ie  pet i t loner .

l).rri:rg th.e tcxeble perl:d lt,- 'rc lnvolved t. irrec cf theenp-o;;ees abor,'e

descrj-t- 'ed l. lvcd in the Dlstrict cf Cofu.r'rL' la. T[n; kcpt t]reir rccords ln

their residences, ard u:ecl the tclepho:e ti 'e: 'cln to conmurdcatc vlth

petJ- t ioner ls  custoners ancl  v l th  thr . ' l r rarrc l r  o f f lce ln  Bal tLnoro rn i  to

recej-ve teiephone calls an..l rrltte:r eonrunicetic:,s from thr-t brancir offlce'
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In additlon to the actlvlbies detalled in tho t''rc 5rarlgr;rphs !n-

rnedlntely preceding, the peilt loner bad certair kLnis of transactioru

ln ite fristrlct of Oolunblrr, three 1n rrunber as follors.

The flrst class was L'bat, .mlght be called lcarLoadn trirnsactlons,

and vore ln the orost, tf net erery lnshrnce, vlth chlln stors conpanleg

and slnlLnr large custonere. Uryler such trans&ctlons the petitloner,

after havlng recelved, arul hauiug accepted the order rrtthcut the Dlstrict

of Colunbla, shlpped the csrload on a Uniforn tsiII of IndJ.ng under ern

agreement to del-Lver the carload to the sustooerrs warebouse or sidirg.

Tbe petltloner pa.ld the frelght aod reLrlned title to the nerchandise until

dellvery to tbe custansrrs warehouse or sldLng. Ary loss to the rnerchervlloe

before ruch delt"ery vas b<lrne by the petltloner, and it roede the clafun

agslnot tho cerrler for loue or danage ?r the shlplent. It is clear fron

the facts as found by the Court that ln tlds tr.rnsactlon tltle passed ir

the Distrlct. Salos ln Carloed lots durlng the taxable ye&rs anount t,c

tbe sums folloglng: b l9t3r *761*tU*4t tn 1949r $887'590 and in 1950r

$9251622.

The other t ' 'ro transtctions relaied to Less than cnrl,oad 1ots. One

of such transaetionn nlght be called rless than carload-Jcbbersnr and

lnyolveci the taldng or recolrrlng of orders for the petit ionerrs produets

ln -l-ess than carload lots and accurulatlng the same until they anounted ta

ea.ugll or nearly enough to nalce up a earload or tpool carn, vhlch fre-

quently ln addltion contelned products nct onlered by .rV prrtlctrlrrr

cul!:,aer, anl set aslde on arrlv, 'r l ct the varehouge 1n the Dlstrlct for

dlspsal ln the other class of iess then carload transactj-ons, to whlch

references w1]1 bere,e.fter be nade. The shipuent orlglnated at Clarksbugt

tlest Virglnla, and was consigned ?r the potlt loner !u care of Natlontl
a publlc uarehouso,

Tnrcklng & Storage Conparry'ry'rnder {iD arrRngenent wlth that conplrry'. Ac

goon ,rs the rpool car?r left Clarksbnrrg the Jobbors anC vholosslers whose

or(l+jl 's vore flLlod by the norchrandloo thersln vero sent Lnvoioosr end nt

the saae llne a 'releaso sheotn vgs sont to Natlomr.). Trucklng & Stor*ge

I:r:., 1/n35 Now York Avorruo, lJashlngton, D.C., ruthcrlzlng that conpaql to

r'l 0-



del"lver kr tbe Jobbers and whol-esr1er.s, rr:spcctivel; ' , the nunber of cases of

petJtj-onerrs products allocated to thern on such release sbr:et. The jobbers ard

v;itolesalers pleke<i up thc caser allocated to then atrd trarsported the sa:ne in

their crrr trucks to thelr respectlve pleeec of buslness in the Dlstrlct of Colnn-

bia. It r.il1 be seen that tn thls cla.ss of transactlon tltle to the E:rehe::e

p*':s:cd 1:l 
"hc 

Distrlet of Columbie, Nat,lo:,e,1 Tnrcking & Stor.'rge, Jnc. setl-r,g as

tire agent of the petit ioner ln naHng de11very.

The second kind of fess than carLoad transactlon lnvolved the sur,>lus or

e>:tr:a criantit ies of cases of petit lone:.rs proCucts shipyred in the lpool carn,

r.1ong r;lth those al-located to the Jobbers and vholesalers. Tne record: shov

tltrt c_ui-te frequently the c_uantity of cases ::ecesser- to fi lJ- the pool car

r.'as made up ln part ''ith such curplus or edra rilmber of cese:, These rrere

not all-ocated tc eqy custorncr at the tj-rce of sl.-ipnent. Upon arrival tite cases

i cr:r ' reteined by Natior:.al TruekJrg oc Storage, fnc. ln a pool for the eccount of

t i re  1;et . j . t ic : rer .  The pet ib ioner  h&ci .  a  c lasp of  cu; tourers,  cors i -s t ing of  serv ice

ccrr,rni:sr:r ' i .es, 5nst e:<changes, e:rd l lke uni'uc or organizat:Lons in the Distrj.ct

r,f Co}unbia. lrtrcnr:ver any one of such elass of customr,'rs ordered a qu::ntlty

o1^ 1'r:t lt. i , 'rorrs products thc orde: rras fl11ed frorn such pool ol cases in stor-

:1;e r.it lr l ,:rt ion:,l Tr.rcklng & Storitger fnc., and dellvcred by that conl^*.ny to

nl ,o crr i tc ' r ; rc ' r .  .As l r r the ot i rcr  tvo k lnds o l  t , r r rnsnet ;1.cns,  t , i t ie  pas: ;cd 'u t i re

c i l : i l ,or r ,c , r  in  thr :  Dlst r i .c t  o f  uohmble.  In  thc t l rc  n1cr , ;s  th i^n crr r lo : ,Ct  t runs-

act j - r  n i  i i : f { )s  i } i  }<) l ,Z l  rmor. rnteu to +n.nr) !6,  in  7 ' ) / r9 Lo $29Or510,  : :no i -n 1950

to  $ : r91 , I73 .

l&ilr: i t i .s true lhat ttre p:-s:ing of t it l-e i: no )ory;e.,-- e facto: in delernin-

ing; , rc t ;cr  t ! .e  lnr :ome of  the net i t icner  r ,z-s n is j - r l . ; -  a t t r i t ru ta 'c ' }c  to anv t rsde

or bu::iness carr^ied orr or er4agcd in Nithin the Distr.Lct of Coh^mbirr i.ni such

ol l re: 'nr : ' ,  lncone as is  der ived f rom source: :  r . i . t ,h in t i :e  Dist r lc tn,  t ) :e  Court

i : :  c f  ' "hr :  or , in ion ' "het  the !car ' loadn l l ld  r le : ; : ;  t i r i r r )  cnr lo:dn t run:sc i ic :^s of

ti ' ,c 1,E.r., i.1:.sier .as fourri. herein involvl4g ti,c passi,ng cf t lt lc 1n the Distrlct.,

. r - : r  o t ,he: ' r ,crds,  t r r ,nr ;act1o:rc  r : i r ' . : 'e t1 'e l  thc t ' lne t l :a t  t l ic  pct i t io : r r . ' r rs  pnoducts

rerrcl: the Dlstrlct thei'r-i l l  belong to the pot:,t icner, are facts in Ceternlnhg

r.'hether the petlt icnor engaged j-n !conirnercial actlvlty or act1vltleon, 1n

iho District of Colrrrnbj-a. It a' l.: lo appoars thrrt orders r^'cre scllclte<i by

ti,c: tEcntr of thc p'otitJ-oner ln the Ltish.i.r:t, of Colurnb-u. Suclr trunslrctlons



ard uctivlbles, bovovcrl dld n,rt ar!)unt ta, cr constlt,r le the enguglng

1n or carrying on of a trade or buslness vlthln the nei:ni-ng of the Di.strict

of Colr:nbia Incorne anil Francirlss T$x Act of L9L'1 , as anendod by the Act of

Iby 3, I9/*8, unless lt c&n be saldth"-t the petlttoner pbyslcally had or

Eelntalned a varehouse, or had an agent or represr?nhrtlve htvlrg a.n r>ff1ce
( t )

or othet p)-aco of btr:;lnegg 1n the Distrlct of Oolunbla durirg the tuable

years here lnvolved.

The potltloner bad no rmrehourre of its own In the Distrlct, buf lt dld

contract for end obtelLn warehouse or storage sprce ln the varehouse of

Netlonal Trucklng & Storage, Inc., ln vhieh lts products, vhile sti l l  l ts

property cpmo t6 rest preperatnry ta distribution tn lts custoroers, and of

sur'fj.elent size or caps,ctty to take care of its subsL.rnti'rl tnrslnesg in the

Dl-strict of Colunbla.

Thls Court has bad trro prevlous occasloDs to conslder the legrrl effect

of rentlng varehouce space as dtstlngulshed fron orminil lt ln rel-atlon t,r

sengaglrg 1a or carrylng on of any trade or buslnessrr, as thr-l te:rq is

deftned ln the Dlstrlct of Oolunbia Iuccrle and Francl'lse Tax Act, as amenCed

by the Act of l{oy 3t l9l*8r ln brth of vhlch the public varehcrlse ves the

same as here, rurnelyr Natlonal Tnrcklng & Storr.ge, Inc., and the facts con-

cernl;r€ tirc taxpayersl transacttons ln ihe Distrlct of Colrrrnbl'r and those

re1-ating Lc the st,orage &rrarrgenentg vere escentl,rI ly ldentj.cal ri-th thtrse

in this caao. In the flrst caso docl<led' l'l.c,l-!:l j.-q!e-c-M-qnuf,1c-t-qr14g-a-ry!

-Cu+r!.ilC--Co.. v. D!s-tllL-c!p-l-C-o-!qp-b-la. Docket No. 12381 there 1s fcund ln the

oplni-on the langu,rgo follorrlngt

rAc L'Ll-1 be seen frcn the foregolng, tn order thlt there m.ty
be excluded fron r*-:catlon tbe cournerclal activity of ,e' corpcr.l-
t lon lu the Dtstrlctr lt ls necsssary th,at durlng the texable
year lt turve nelther an offlce, r+arehouse or oLher place of brrslness
ln the Dlatrlct, and that 1t have nc offlceir sgcnt or representl-
t lve luvlng offlces or other placo of buslnecs thorel:r drring the
krxable -vear. Petlt loner bad a varebousc ln the Dlstrict durlng the
trxable year, unlesg the erpresalon lirave or nalnL'dn (a) narehcuse
or other plaea of buslnegs ln the Dlstrlctn ls routricted !r the
roeaning of e freehold tlt la ?c such war€house or othor plnce of
buglness. It ls not trellevrJd that tbet vas the lntent of Congrt:se.
The lntEnt of Congress vas to excLude frou ts-tetlon those corpcra-
tlcns vhleh ehoose to sLey at boroe ln all respects except to sollelt
orders vhich ore sent Lr the horue offlce for accopLlnco and fl l l lng
(conpare Norton Co. v. Departatent of Reverue, U.S. Suprene Court,
February 26, L95L.)

Gl*fi-ts piol" tl*i fh" p;tifi;;er h;.i o.-o-lr'ico-n..r oicre-er rra-ving ,.n
offlce ln the Dlntrlct of Colrurbln durtng f948, 1949 or 1950.
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hPetlt ionor, durlng the flncal3ear ended |tarch 3:.., L9/+9,
dtd not choogo to stay at holoe and raorely soltclt buslnees in
the Diotrlct. qy neans of 1ts occupansy of space 1n a vare-
house undor contractl tt Just as effectlvely had a r+arebougo
wlt-trln tbo roeaning of the etatut€ as Lf lt hsd bad a lease
or a fse sl*rnple tltle thersto. ?he meaning of tbe word rhoven

1n the strtut€ ls slndlar to a person seylng he h.as a bank 1n
a certaln clty, or that he has a safe deposlt box ln a certrlu
bunkl or thet he has a larryer lu a certaln clty. It ls obvious
that b!' these phrcrgos avallabtltty for uge or servlee rathor
tlian or:iershi-p 1s connotedo

I'Petitioner cltes certain d:Lctlonary definltlons of xhavei
as neaning to bold trB ovner, pogse.gsor, occuFler or controller,
etc.l but rlords generally have dlfferent shades of neaning,
ard are to bo construed lf reasouably 1rcssible, to effechrate
tbe intent of the lawnakersl s.nd thls ueaning in partlcular
insL:nces 1s to be arrlved at mt only by a conslderatlon of
the r,ords theqselves, but bJf corslderlng as vell, the context,
Frur?coes of the lev, and the ctrculst.ences under vhlcb the
sonls were ernployed, Prle-qlA 3!c:. v. She_1f._q9.., 3O2 V.S. 2531258.

nA leglsletivo pur-ooee shown by the context of a statute
should not be defeated b1'nere blind adherence to definitLons
of worde found ln dlctlonarles, C. &_-C_L-1_r-_C9.. v. PubLLc_
€e314!c_g_qo_ryg!g.Clog 185 IDd. 578, ttt N.5. .aU,.

rThe lnqulry ls not what the strlct ard. accurate defhi-
tlons of vords rtray be accordlng to the lexlcographers, but as
to the leglsiativs lntent, J.y-t-_{g.LlL Co. v. Strr,tg, I23 Tenn.
5l6, L32 S.ll. 193.

Fllolther the courts nor this Board abouid nnake a fortress
out of the dlctJ.ona'ryrtt and should refuse to pervort the prccess
of lnterpretatlon by necbanlca-}J-y applylng deflnltlone ln
unlntended contoxtsl lqfgefs--lqg1ggtlqn-Qg. v. |tcCSeU, 337, U.S.
755, 76Li !to-U ".'n"-eE*-.-TarT@) 

zn, n% ;tt..t 326 u.s.
a!r, ln@.n

Then followed.At-1q1t-!s_Sa!e;t_Corp. v. Diqt-Llct-o!-qg.lgSbr$ Docket 12331

whleh lt rras held:

trIn !{of!b_LUb-e. c l[anufacturing an{-Qtu':14_@lggg v. DLstrict

ll_CofqqUe, Docket lio. 12381 tbls Board held that the uso of a
varehouse @ North Lu.bec ln a nsnner sLLilar to th.at used by
petltloner 1n thls case as to lts potqto nlx, vas to nbaven a
warehouse ln the Distrlct tdthln the neaning of the statute.

rtdxcept for a posslble dif ' ference in thc rstj-o of nerclundise
shioped lnto the Dlstrict for the pulpose of f lJ.I iug speclflc
orders, and rnerctrendise shlpped in wltborrt prevlous orders therofort
the cases are perallel, rCth thr.is further excaptlont

nln thls case, unll le the North Lubec c:lse, soir6 of pct^it ionerls
nales to Dlstrlct of Cohurbia qustoners s6re afr.ipped directly to the
cuetrmers, without passing through a r+arehouso tu the Dlstrlct. These
ea1es had been soltclted 1n trhe Dlstrtct, and there ls no evldenco to
lndlcate that thoy vere not ta-x.q.blo ln tbe Dlstrlct, unless the re-
qu-irenent of sectlon l+7-155l-e-b thst s&les of tsnglbl"e porsonal
property by a cor-'ooratlon vhlcb does not p\yslea}ly have or nalntain
a warohouse ln the Dlstrlct conapels a dlfferent r€sult.



'!F*:":-'F:.

nThe fumnru.nlty fron 'lan'rtlon whlcb ls conferred ry sectlon
47-1551-c(h) te lcet nhen a corporrtlon has a varebouse 'dthln
tho rooaning thereof, rot only as to the roe::chandlse sold frcn
the vsrehouse, brt ag to al-] nerchandlss sold ln tbe Dlstrlct
unler clrcrnstancos vhlch, ln tho rbsonce of tbat aectlon, vould
proporly be consldered as dvfng rlse to tncone fron Distrlct of
Colunbia soLrceg.r

Tbe Court belleves that the potltioner did hnve and nainlrln a narebouse

1n the hlstrlct of CoLr:nbia durlng the te-'.eble jrcais ',r1*"h1:i the aeanlrg of

the Income and lbanchlse Tar Act, as ae.eDded; that, tberefore, lt engaged

ln ard carrled on a trede or buslness withln the District of Colunbla

durirg thoso years; and tbat it ls llabfe for a corporate franchlse tsx

:neagured upon that portl,)n of tbe not lncone of the petltloner ag ls

falr1y attrlbutable to thet trade or buslnegs and upon such other lncoiae

as ls derived fron Bources rdthln the Dlstrlct. OHs_qs-M1po1_C__GICry.

-Cogn-qqgr v. DlftfXgt_of-tp-f_tlg$e, Ir.3. App. D.C. -.-_' --- F.zd.

(Ceclded Jantrary 8, !953.)

In vlew of tho mllng Juut nade tc the effect tbat wlthln the neanlrg

of the sfntutc tho potttloner bad a valshouse ln tho Dlstrlct of Coh.srbla

durtng the Lerqbl-e yoars lnvolvod, 1t 1s Dot necessar:r to consLder shether

the fact that durlng such taxablo yoarlt tbere lrero present ln the Dlstrlct

of Colurabia three repreeentrtJ.ves of the petitioner who had thelr resldence

ln the Dirrtrlct, vhereln they kept thelr records, recelved coiuunicatlons

by letter frou the petltloner, and frora vhleb they transroltted and recelved

telephone calLs to and fron the petlticner ard its custonerg 1n the Dlstrlct

of Colqnbla nould support a rullng that the petltloner bad a irepresentative

Lr,ev-Lng an office or othr,r place of hrslness ln the Dlstrtct durlng the

tar-rbLe year.i It ls approprLate, hovever, to conslder the actlvltlos of

the representativcrgto determlne vhether thoy au;rrnted to a ncoralercial

acti 'r lty" and, therefore, eonstituted a rtrado or buslnesgi vlth1n tbe

nerning of the statute.

ftcon the ftrdlngs of fact 1t appears that tho potltlcnerro represenl'.-

t ives actlrrit les In the Dlstrlct of Colunbta consLsted of chocklng end

irupecLing lts prodtr.:ts on the sbelves of its custoners and othor FrrTsJiors

of its producls, uostly retell Srocery etoresl to see lf, 1n accordnnce vl.th



1t,s m-qrketlng policy, fresh products only vere being sol-d to the puclicl

of arrangltrg sales dlqplays and otherrise gtLrnulatlng sales of its proCucts;

rrnd of soliclttng and receil 'Lng orders fr.orn retaLl grocery sVrres. The fact

tiret such orders rere trancm{tted to 1oca1 Jobbers, thlough tne Baltlnore

branch office for ftlling, does not seen to the Court tc be rnaterial, ln

othor r,ords, regardless of such practLce, the Court holds th.et such e.ctj-vlties

were rrconmercialr.

Sinee lt has beeu held herelnbefore ln t ris case that the petlt ioner

had a rrarehorrse in the Dlstrlct of Cohlnbia wlthln tne lntent of the

statuter 1t 1s brought r,Cthln tbe effect of the decision in the Owers-

I1l!qcLS._qlSs-9__Cispgry-9.*., 1n other words, the, petitloner hag Lost lts

!,uuunlty agalns+v the ta:cation under the Incerne and Franchi"se Tax .Act.

ft Coes not necessarily follow, ho;'evcr, tlrct the franchise tsrc tc be

;rssesr;ed s:louLd be ix.sed upon o:' :reasured by the hcoroe from the sales

tc all toe custoners ln the DLstrlct of Colunblrr, whlch observaticn brlngs

lntn locus thc sccord asslgrunent of error 1n the petlt lon, .gtated ag

ic . l lor ig:

n(b) The Assesgor of the Dlstrict of Columbla arbltrsrlLy allocated
incone bo District of CoLunbia sources for the calendar years 19/+8,
l!1*t rrnd 1950, :nd erred ln assesslng a corporatlon franchlse tax
l ;hereon.n

,,s facte upon which tire petit loner relied as a basls for th.i-s pro-

cee.Jing it rms, erong other t\ lngsr allcged trat

t '(a) Petit loner has nc erooloyee;, agents, offlcers or branches
Iocated 1n the District of Colu,rbla.

(o) -{11 sales nede tn crretomers locgted 1n thc Dlstr:ct of
Columbi;r r+e::e ne6Jotiated W the Baltlrnore, Maryland, ofij-ce of
pet i t loner .  t

The respondenlrs  ; rcs i t lon is  t rat  the fo legol rg as: i igr r rent  of  cr ror

und allegations do no'u ralse the issue of t irc o.aotint Lnd ;nr)s.sirre of the

rrr.nqhL;;e L--x within the scope of the opinlon of t jrc United Stct,es Court

of .Appe,als in LeJgr*Brsllhql1l,orojlgg11 ''ar-!1s-q1:.c-t-o1-C-o-1^r.1nlr;!g, U.S.



l t ,s n-qrketing pollcy, fresh products only were being sold to the -r-ruclicl

of ananglng slles dJ-splays rnd otherrise stl.tnulailng sales oi its proCuctsl

rrnd of sollclt l:rg and recei-l 'Lng ord.ers fnrn reta11 gtocery sVJre5. The fact

tirgt such orders vere trancm{tted to local Jobbers, thlough tne Balttnore

branch office for f1111ng, does not seen to the Court tc be roaterial, ln

othor r"ordsl regardless of such practlce, the Court holds the.t such ectivlties

-'-ere rr comnercialtr .

Slnee 1t has been heLd herelnbefore ln t ris case tirat the petlt ioner

had a r+arehorrse in the Dlstrlct of Colunbic wlthln tle lntent of the

statutg, 1t ls brought rlthln the effect of the decision in the Ogeps-

Ill!qcLg._gfqs-g__Conpg31'9.ry., tn other words, the. petitloner has lost 1ts

fuununlty ag"rlns', the ta:cat,ion under the Inccroe and Franchise Tax Act.

ft Coes not necessarily follow, ho;evcr, thct thc franchise tB*. tc be

;rssesr;ed s:lould be ix.sed upcn o:' :reasured by the hcoroe from the sales

tc all tne custorocrs ln the Dlstrict of Colunblrr, vhlch observation brlngs

lntzr focus thc sccord assl-grunent of error ln the petlt lon, stated as

ic.l, lotrs:

'(b) The Assessor of the Dlstrict of Colurnbla arbitrarl ly allocated.
inconc bo District of Colunbia source,si for the ealendar years 1p/*8,
1!1*! rrnd 1950, rnd erred ln assesslng a corporatlon franchl:;c tax
i ,hereon. t r

,,s I 'acts upon which tbe petit ioner relied as a basis for thi.-s pro-

eeedlng it r.trs, alnong other tit lngs, alleged trat

t '(a) Petit loner has nc e-noloyees, agents, offlcers or branches
lccated ln the Distrlct of Colu,rbla.

(O) I11 sales roade tn c'.rstpmers locg-ted 1n the Dlstr:ct of
Columbirr we).rj ne[iotiated Q' the Baltltnore, N{aryland, office of
pet i t loner .  !

The respondenlr r ;  ; rcs i t lon is  t rat  the fo logol rg assigrurent  of  error

31{ slfegrrtions do not ralse the issue of t ire ;r,aot:nt rrnd ;nr:ssure of t lte

rlr 'nchi-r;e L..x rdlhin thc scope of the opirion of thc Uni-ted St"sies Court

cf Appeals i.n !ryS.q-BroQql.i-tor0jtg$t 
''ar-!.1s-qf.f-c-t*ql-C-o-I-qn-b;!g, U.S.



Agrp. D.0. . F. 2d-_-----, decided llarch 2-6, l9f , iaurt 1s tc say,

vhcther all or a pa.rt of the incone fron th" saleo to custorners ln ihe

Dlstrlct r.ao lfalrly attributable ta arly trade or hrslness cgrriecl on

or engaged 1n d.tb1n the Dlstrlcf, 41i sucb othei. net lncone as i,s de-

rlv::..] froc, scu:'ces rrithln tl:e Dlstrlctr as tha+, tera ls interoreted by

tire Com^nlssloners 1n Regulation 1O-2(d) (f)a pertalning to the Incone and

FYanchise Tax {ct of l9/"7. As a corollar;r the respondent contenls that

tlre Courtts Order of Aprll 27, 1953, gra,ntlng the petlt lonerts rootion

for further hearlng ln Lpver Brothers Co-rno:rny case for the prlrpose of

showlng vhat portlon, if any, of petlt lonerts sales during the taxable

ycars lnvclvod were prlnclpalJ.y secured, negotlated or effected b1'a4'

employoes, agents, offlcers or branches of rhe petlt loner loceted tn

the Dlstrlct of Colu.nbla, rd-tJrln the neanlng of Sectlon lO+(a)(f)a,

Re,?.rlaticns Perfslnl: lg to Incone end Franchlse Taxes (OctcUer 16, 1950)

ii.r the 1lght of the declslon of the Unlt,ed Ittatos Oourt ef Appeal-sl

ries 1n:pprcp::1ate. The Court does not belleve that the posltlcn of

the res^condent cal' i  be susfa.lned. It ls of the opinlon that the lssue

.':s irc thc nes.$lre ar:<i a:oount ,:f Lhe tax ls suiliciently ralsed ln ti:e

p,-. t i. Li,: n. Di_€.!iic_! :LQ.e] :l.:lb{ v. Owens:-Ill 1 ncis tr-:fgg_Qc-q-gC,

U.S.  App.  D.C.  _-  - -__r_-__F.  ?-d _- ,  declded January 8,  IJJ) t  as

:.rende,i b;' *-he Drder 'r l i ' larch 26, !95:'.

!":riligad Assr 11 c-1--S-!:--l,lg=g, (CCA-S) 39

C I. -4erve.$jfi.J._!e rn:!.rll

Fed. 2d 739; Con. v. Kerbsu.ph.

cp.r  5 TCI ' I ,  1126, Dec. lJrJl , t(cca-r; 74 F, 2it 7/-9; qqo_,tq1n- l:er_ngag=

( M ) .

UnCer iectlon 1O-l of the regulatlons thc portion oi sald lncone

r;ir:-ch is rfeirly at,tributablc to any trade or brsinrss or such other

incoine;rs ls dorived fron source:l *lthjr th^ Dlsfrlct of Coh:,"lblan are

to bc dotermined b1.  Secl lons l } - l (b) ,  1 .0{(o) ,  lo- f  (d) ,  rnd lo{(e) .

The only one of  the s.bove ncot ioned sect ions vhleh:rpo1i , :s  to  the

'ou-sines: conducted \ ' the petlt loner is Seclion IO-2(d) and tle only

-It)-



I
porbion of thst sectlon whj.ch applles relates to the sl1e of taxable

personal pncperty ls sub-sectton (1)o, r^'hlch hcs been oucterl ln the early

;nrt of the opirrion, anC fron vhlch 1t w111 bo ser:n that both lattrlbutabler

and tisource incomer sha.Ll be such pcrcentage of gross lncoloe a.s Dtstrlct

.sa.'] es m;rde durlng the ta-xable ycars bear to t,he tot"e1 seles :oade every-

\.rhere durlng such t,tlxa.ble years; ard that thc tero dDistrlct sal-ess 1s

deflned tn rnean !gro.:s recelpts frcrn al1 ssles which wore rrrlnelpally

secured, negotlated or effected by or, 'ners, enployoes, agents, offlcers

-nd brenches of the corporation or unbeorpor-l lted bu-': lness located in

the Di .s t r ic t r .

The testjrnony 1s tn thr effect thrt f ifty-flve per cent'rr of the

se] es to c'otomers ln the Dtstrlct cf Colurobia lres represented b]' safes

to -afe'way, all of which were upon orders na1led by Safeway to the

Bal-tLnore offlce o1' potl i ioner, and none of vhich Ltas secured, negotlated

or :r1'fected by any agent, rr:presentatlve, or brirnch of the petit loner

ior::rt,erl ln the Dls+.r1.et of ()cfunbl:r; , lnC e flnrl lng Lo that effect has

beerr heretnlore ru'.dc by the Court. The Court also found. that flve per

cent'Jr. of the orders nelled to the Eql-tlnore offlce lrere fron cuslcmers

other tra:r i jufer,ray. It rras rc'tr ho.ev.r, folr '::: that such sq.les ;ele

n ' i t  secured,  ne; ;ot i r ' . ted or  ef fecLer l  b1 'agents cf  the pei i . t lone:  loc: r ted

1n the Dlstrlct of Colu,nbla. bearlnt ln min'J that durlng the pe:' lod

here invol'red tirc pctlttoner had an rI-gent, and sonetlmes tvro . 'rgents cr

solic:-tors, 1lvlng ln Lhe Dj-;trict of Col-run'cia and ml lnL': ir i:g, lor

a lL orr :c1, j -ca1-  purposu's ,  of f lces in  thc i r  res ldenccs,  i t  mrt : ; t  bn l to l -d

ulc'r t ire sLa.te of the evidence th:rt forty-i lvc per ccntum of the sal-es

to custoners 1n the Dl5trict of Colu.nbla durlng t;re tgxablc '. 'curs ln-

volved ;.ere Dlstrict safes. In the oplnlon of thls Corrrt 1n Qqe;1s_-

!!!-!to-I_q- _G_r-r!-E_ _qollgrly v. _q!e!$-q !_q! -Co L,{4btL, Do,:k e t llo . 1l-' 1 5,

qntered June 10,  L95) ,  lhere r .ns d lsct rsseC Lt  length Snct lon 1C-: (C)( .1)a

ln t 're 1t3ht of t ire docislo:r of thc UniLed Stuies Corrrt of Apocals ln

t r y



pcrbion of th:!t sectlon whj.ch npplles relates to thc se.1e of taxable

personsl prpperty ls sub-sectton (1)u, r"'hlch hus bcen oucteri ln the eorly

;nrt of the opitiou, anC fron whlch It wll l tro se,:n that both !: ittr lbutable(

and rrsource income! sha1l t 'e such pereentage of gross lncoroe as Dlstrtct

sales m.ade durlng the taxable ycars bear to the tot^ll ssfes aade everXr-

l./here durlng such taxable years; ard that thc tenc nDistrict salesu ls

deflned tn roean rgro.ss recelpts frcrrn al1 ssles which wore rrrlnclpally

secured, negotlated or effected by or, 'ners, enployoes, agents, offlcers

-nd brenches of the corporation or unbeorpor-ated bu-.;lness located in

the Dist r ic t r .

The testjrnony 1s tn thr effect thrt f lfty-flve per cent'rr of the

se] es to s'cfeqpvs ln the Dtstrlct cf Colurobia lras represented b3' safes

to -afeway, ell of whj.ch were upon orders nalled by Safena;r to the

BaltLnore offlcc o1' potlt ioner, and none of vhich Lras secured, negotlated

or rr.L't 'ected by any agent, rr:presentatlve, or brirnch of the petlt loner

ioi:;ried ln ihe Dls+.r1.et of ()cfunbl:r; enC I f inrl lng bo that effect has

been neretnlore ru'.dc by the Court. The Court also found. that f lve per

cent'J.". of the orders nzlled to the Eql-tlnore offlce vere fron cusfcmers

other tra:r i iufer,ray. It rras rc'tr horev. r, folr '::: that sucir sq.les ;ele

n 'J t  secured,  negot i r ' . ted or  ef fecLer l  b1 'agents cf  the pei i . t lone:  Loc: : ted

1n the Dlstrlct of Colu,nbla. bearlnd 1n min'J that durlng the pc:' lod

here invol'red tirc pctlttone:' had an rr-gent, and sometlmes trlo .rgents cr

solj-cr-tors, 11vlng ln Lhe Di;trict of Col-rul 'cla and ml lnt': ir lrg, lor

a lL orr :c1, j -ca1-  purposu's ,  of f lces tn thc i r  res ldenccs,  i t  mrt : ; t  bn ] to l -d

ul. 'r t ire sLa.te of the evidence th:rt forty-i lvc per ccntum ol the sales

to cusfoners ln the D1.';trict of Col-urbla durlng t;re tgxablc '.'curs ln-

volved ;.ere Dlstrict safes. In the oplnlon of thls Corr.rt 1n Qqe;1s_-

!!l-!!o-I_q-_C_r-r:r _QompRrly v. !l.C!gst-q!-CoLq4b.U., Do,:ket llo. 1l-'15,

qntered June 10,  L95) ,  lhere r .ns d lsct rsseC Lt  length Snct lon fC- : (O)( .1)a

ln t 're 1t3ht of t ire dccislo:r of thc UniLed Staies Corrrt of Apocals ln

t r y
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+-lio Levcr i lr ' ,t l ter.s Com:r:rnY_ca€9. Rcfcrence is hcre r'ade to that

opi:rion in rrspect of th:t sectlon of the regu).rtt ions as far as it

1s appllcable to +"his case, The discussion by the Court therein wil l

not be here repeated. It cen be observed, ho;rever, that frora tbe

uryr:ri,nous cpl:ilon of thc United Sfu.tes Court of /:,poerl_s i_n the _Lever.

-Brq_LlqllQo_r0mntr case 1t is clear thrrt tl:rt Ccurt dicl not bel-l.ve

thst Section }G.€(d)(1)a of the regulatlons -"ras vlolative of t:re

lebte:'or t l:e splrit of the Inco:ae :nd Frarrchise Tax A-ct of I9/r7.

It, In effect, held, 1f it d1d not actlur-lIy holrl , th:t such regule-

tio:r ',ras val1d, other:,1se lt voul.d not have ren.:.nded the Lever rrofjrers

Ccn:r"-ry ceqe tr '"hj-s Court wit^h posltlve lnstnretions tc apply that

regu'-atlon :nd make flndings of fact ard declsion thereon.

Thn respondent n.l lntelns tirat thc +-estlmon;,'of the m2nager of t jre

Baltfun.-,re office of petit ioner &s to the percentage of se.les to District

ciistrrners represented i1' those to Safermy is not sufficlent upon vhlch

:r f-. i,1.i{ng of f 'act eouLd be based. The Corrrt be.l icves that such positlon

is unss.und. Tire siansger was famlliar q'l.th the iruciness of t:e oetiti,:ner

conCrrcteC in the BaLtLmore cffi-ce:nd r;:rrt leularly that done -*ith safew:y,

,nd n- ' ;  test i rno.ry  t ,bat  f i fQ-- f lv , , 'per  eentun of  sa les ' ;ere to Saferny

rnrs not i i  grress, but an estlxrele ba;ed u1zrn "acis rrit l ln hls kno;l ' :::ge,

i t .  ! , ' i1r  cc: lccter t  a :C suf f ic ier t  ev- i r le :ce up)n r , i l ich r  i lnL lng cour . ' l  be

/  r \

m : d c .  \ 4 /

lor the reasons statet i  the Court holC.s Llnt f l f t) ,-11vo ner centum

oi the:,roount of 'Lhe sales by tre neti t . ioner tc cusL:ners ln t ire Distr ict

rf  Ccl,-nnbia durlng the taxable yesrs I9/*J, I9L] qld 1950 r.rere not

D is t r l c t  sa les  r , . l - th in  the  uean ing  o i  Scc t ion  1O- l (C)  (1 )a ,  rnC t^ ra t

thc ' ' .sses;mert of tr lxes here involved mr.rst bc reduce<l aceordlngly rr l th

epproorl;r t .e refund ta thc :>etj . t l r :ner.

Decls_ :- prq_1nql1_i:e-_es!9gq,11!,tt_!1!_9.-?q.

(d) Cohen vs. Conm. 39 F. 2a 5/,Cr, r+hlch
United States Tax Court ln nulrcrculr

- t t -

-4Y:i ) ' '-:-t6{k--
-  .  .Jo. V. 1.1o4!en

r  u q r L l

har; been fol lor:ed by the
c3.ses  r


